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JUDICIAL EVALUATION

6.This is yet another forensic battle for
religious and spiritual supremacy over the
church by the two rival groups of the
Jacobite Christian Community -- one ow-
ing allegiance to the Patria rch of Antioch
called the Patriarch faction and other ow-
ing allegiance to the catholicos called the
Orthodox faction. The Church which is the
subject matter of the present proceedings
is the St. George Syrian Church at
Kathiparathadam,

Chelachuvadu, Idukki. While the Patri-
arch faction would call it the St. George
jacobite, Syrian Christian Church, the Or-
thodox faction would cali it the St. George
Orthodox Syrian Church. StGeorge Ortho-
dox Syrian Church, Kathipparathadom,
Chelachuvadu, Idukki -figures as SL.No.
346 Ext.P4 in an earlier writ petition filed
before this Court as O.P. N0.22946/02
which was finally disposed of by a Divi-
sion Bench along with other connected
matters in Moran Mar Baselious
Marthoma Mathew 11 v. State of Kerala -
2003(1) KL, T 780. The said church was
desctibed as an orthodox church governed
by the 1934 Constitution. In P.
M.A.rnetropolitan and others v. Moran
Mar Marthoma and Another - AIR 1995
SC 2001 it is, observed as follows in para-
graphs 54 of the judgment of R.M. Sahai -
J.:

ilt has already been indicated that in
consequence of Ext. A-.14 the Kalpana is-
sued by Abdul Messiach the entire power.
spiritual or temporat which was exercised
by the Patriarch of Antioch was conferred
on the Catholico of the East. The only re-
lation which ewas to be observed in fu-
ture was the communion of the two. In
fact if the history is traced from the
Mulunthuruthy Synod' held in 1876 to
1912 then it is apparent that Catholicate of
the East was not treated as subordinate to
the Patriarch of Antioch. he exercised
same spiritual and temporal powers as
patria.'--ch but with respectful commun-
ion ".

7. Again in paragraph 76 of the aforesaid
decision, the learned judge inter alia con-
cluded as follows:

"4 (a) The effect of the two judgments
rendered by the Appellate Court of the
Royal Court and in
Moran Mar Basselios (supra) by this Court
is that both Catholicos and Patriarch
Group continue to be mernbers of the Syr-
ian Orthodox Church.

(b) The Patriarch of antioch has no tem-
poral powers over the churches.

( ¢) Effect of the creation of Catholicate
at Malankara and 1934 Constitution is that
the Patriarch can exercise spiritual powers
subject to the Constitution.

(d) The spiritual powers of the Patriarch

of Antioch can be exercised by the
Catholico in

accordance with the Constitution.

in the year 1912. The powers and func-
tions of the Catholicos are set out in Ext.A
14._ Moreover by. virtue of their acts and
conduct subsequent to the judgment of

character is concerned, all we need hold is
that it is episcopal to the extent it is so
declared in the 1934 Constituion. The said
Constitution. also governs the affairs of

this Court in AIR 1959 SC 31, the defen-

the Parish Churches and shall prevail".

dants in the present suit (i.e. the members
of the Patriacrch Group) cannot now dis-
pute the validity of the revival of the
Catholicate or of Ext.A.14.

3) It may be that by conferring upon the
Catholicos the powers of ordaining Met-
ropolitans, consecrating Morone and to
exercise other spiritual powers over
Malankara Church, the Patriarch may not
have denuded himself completely of the
said powers which he enjoyed until then.
But in view of the fact that he had himself

9) The excommunication of Catholicos
by the patriarch and/or by the Universal
Synod is invalid for the reason that the
grounds/charges on which the excommu-
nication has been effected are not permis-
sible or relevant grounds. The denial of
Patriarch's spiritual authority by the
Catholicos and his group and similarly the
Patriarch's refusal to recognise the
Catholicos or the 1934 Constitution in the
correspondence that passed during the
years 1972 to 1975 are attributable to the

created another centre of power in India

personal differences and the mutual bick-

with the aforesaid powers, it would be rea-
sonable to hold that thereafter the Patri-

ering between the two dignitaries and their
respective groups. On that basis, it can

arch cannot exercise those powers unilat-

neither be said that the Catholicos or his

erally i.e.without reference to the

followers have .become apostates or that

Catholicos. He can exercise those powers
only in consultation with the Catholicos.
Moreover, the person to be appointed as
Metropolitan or Malankara Metropolitan
has to be accepted by the people as has
been affirmed in the judgment in Seminary
suit. The Patriarch's power to ordain the
Metroplitans now is subject to the Con-
stitution of 1934.

4) It may be that by virtue of the revival

of Catholicate and by issuing the Kalpana
Ex. A. 14.. and also by accepting . the 1934

they have deviated from the tenets of the
faith. Similarly, Patriarch cannot be said to
have lost his spiritual supremacy over the
Malankara Church (on account of his ac-
cusations and declarations) which he en-
joyed prior to the commencement of the
said correspondence, i.e. according to the
1934 Constitutionl.

144. The situation resulting from the

above summary of the findings is that the
situation obtaining on January 1, 1971 (i.e.

the day after the election of Mathew

Constitution (as to be mentioned pres-

Athanasius at the meeting of the

ently)- the power of the patriarch may have
been reduced to a vanishing point, but all
the same he remains the supreme head of
the Syrian church of which the Malankara
Church is a division.He is spiritually su-
perior to the Catholicos though he does
not, and indeed never did, enjoy any tem-
poral powers over the Malankara Church
or its properties.

5) The 1934 Constitution was approved
at a validly convened meeting of
Malankara Association, which Associa-
tion was created by the patriarch himself
under the Resolutions of Mulanthuruthy
Synod. The defendants in the present suits
(Patriarch Group) cannot question its le-
gality and validity in view of the acts and
conduct of the Patriarch and the members
of his group subsequent to the judgment
of this Court in AIR 1959 EC 31

6) Ext.A19, Kalpana, was issued by Pa-
triarch Yakub with the full knowledge of
revival of Catholicate.

Ext A.14 and the 1934 Constitution and
the various claims and contentions of both
the parties put forward in Samudayam suit
and the decision of this Court in AIR 1959
SC 31. It must, therefore, be held that the
Patriarch has thereby accepted the valid-
ity of the revival of Catholicate Ex.A.14
and the 1934 Constitution, and
abandoned.and Gave up all or any objec-
tions they had in that behalf. Several mem-
bers of his group including some of the
defendants also accepted the Constitution

5 (a) The Hudaya Canon produced by
the Patriarch is not the authentic version.

(b) There is no power in the Hudaya
Canon to excommunicate Catholicos.

6 The excommunication of the Catholicos
by the Patriarch was invalid.

7. All churches, except those which are
of Evangelistic Association or Simhasana
or St. Mary are under spiri-
tual and temporal control of the Malankara
Association in accordance with 1934 Con-
stitution".

(emphasis supplied)

The learned judge accordingly confirmed
the conclusions of the Division Bench of
this Court in A.S. -Nos. 331 and 358 of
1980 and 362/90.

8. In the majority judgment by B.P.
Jeevan Reddy (I) for himself and on be-
half of S.C. Sen (]) it was inter alia con-
cluded as follows in paragraph 142:

" 2. The Catholicate was revived and re-
established by Patriarch Abdul Messiah

and took oath to abide by it. They cannot
now turn round and question the same.

7) Though the Patriarch raised objec-
tions, to the honorifics (eg.. use of "holi-
ness" .with the name of the- Catholicos
and his assertion that he was seated ion
the Throne of St. Thomas in the East")
and to the qualification added by the
Catholicos in his Kalpana Ext A.20 (i.e.
accepting the Patriarch subject to the Con-
stitution), the Patriarch must be deemed
to have given up and abandoned all those
objections when he came to India, pursu-
ant to a canonical invitation from the
Malankara Synod and installed and con-
secrated the new Catholicos on May
22,1964. 1t is also worth noticing that a
day before such installation/consecration,
the Patriarch took care to have the territo-
rial jurisdiction of Catholicate duly defined
and de-limited by excluding certain areas
in the Middle East from the jurisdiction of
the Catholicos.

8) So far as the declaration of the
Malankara Church being Episcopal in

Malankara Association held on Decem-
ber 31, 1970, in accordance with. the 1934

Constitution) shall be deemed to be the

position even today in all respects.

(emphasis supplied)

9.Thus, the majority judges also con-
curred with the view of Sahai - J, that a
church under the Malankara Association
is episcopal in character and that the Pa-
triarch group cannot question the legality
and validity of the 1934 constitution.

10. Paragraph 64 of the above decision
of the Apex court in PM.A. Metropolitanis
case shows that that litigation between
the patriarch group and Catholicos group
arose out of a representative suit insti-
tuted under Order 1 R. 8 C.P.C. The find-
ings in such a suit would definitely bind
persons similarly situate. The fact that 1000
Parish churches unsuccessfully sought
their impleadment in that suit will not make
the position different. Even if those
churches did not file impleading petitions,
they would nevertheless be bound by the
decision in the representative action. This
is what Sahai, J. has observed in para 64
of the judgment:

ilt is too late, therefore, to urge that no
declaration on the status of Parish
Churches be granted. No such objection
was taken either before the learned Single
judge or the Division Bench. May be that
the 1000 Parish Churches were not im-
pleaded. But it was a representative suit.
Then the suit was for a declaration that
the Malankara Church was episcopal in
character and not a Union of Federation
of autonomous Churches. It was not nec-
essary to implead every Parish Church as
a party. The question whether Malankara
Church was episcopal or not had to be
decided on the pleading of the plaintiff.
The defence raised by the defendants,
who were ordained by the Patriarch of
Antioch, was that they were the metro-
politans and, therefore, entitled to protect
the interest of Parish Churches. Moreover
the declaration sought is as to matter of
law. No factual dispute arises. The suit was
filed for enforcement of this right. Once it
was found by this Court in 1958 that the
Constitution was validly framed the
Catholicos could not be denied this dec-
laration. In paragraph 94 of the 1934 con-
stitution it was provided that, éthe (The)
Prime jurisdiction regarding the temporal

ecclesiastical and spiritual administration
of the Malankara Church is vested in the

Malankara Metropolitan subject to the
provisions of this constitution'. Whether

a particular Parish Church is a member of
the Malankara Association is not relevant.
Therefore, the submission that the
nonimpleadment of individual Parishes
precluded the court from Granting any
declaration about the nature and status of
Parish Churches, does not appear to be
correct".

(emphasis supplied) .

11.No doubt, in paragraph 141 of the
judgment of B.P.Jeevan Reddy speaking
for the Two judges majority, it is observed
that a declaration regarding control over
temporal affairs of or title to or control over
the properties of the parish churches could
be obtained only after hearing the parish
churches and in the presence of the con-
cerned parish churches each of which has
its own constitution. But the above ob-
servation runs counter to the conclusions
of the two judges majority in paragraph
142 sub-para 8 wherein it is held that the
1934 Constitution also governs the affairs
of the parish Churches and shall prevail.
When the fact remains that the Parish
Churches have suffered the dismissal of
their impleading petitions in the above
representative suit, the mere circumstance
that the decision in that suit was rendered
without the Patriarch churches on the party
array will not prevent the decision from
operating against them and binding them
as well. The provisions contained in Or-
der 1 Rule 8 C.P.C. constitute an exception
to the general rule that all persons inter-
ested in a suit or proceeding should be
joined as parties to such suit or proceed-
ing because, .without their junction the
points arising in such suit or proceeding
cannot be finally adjudicated upon. The
object for which this provision has been
enacted is to facilitate a decision, without
recourse to the ordinary procedure, on
questions in which a large number of per-
sons are interested. The provision must,
therefore, receive an interpretation which
will subserve its object.{Vide - The Chair-
man, Tamilnadu Housing Board, Madras
v. T.N.. Ganapathv - 1990 (1) scc 608}.
Admittedly the litigation in P.M.A.
Metropolitan's case was between the very
same warring factions and the Apex Court
held in no unmistakable terms that the
Patriarch of Antioch having accepted the
validity of the revival of the Catholicos,
members of the Patriarch group were not
entitled to question the authority of the
Catholicos or the 1934 Constitution. Thus
the petitioners in W.P.C. 32114/06 who rep-
resent the Patriarch faction cannot claim
that the church which is a member of the
Malankara association is not liable to be
governed by the 1934 Constitution or that
the Patriarch of Antioch continues to
have supremacy over the church in pref-
erence to the Catholicos. It is also admit-
ted by both sides that a similar view taken
by this Court in respect of another
Malankara Church, namely, the St. Johns
Jacobite Syrian Church, Kanniyattunira-
ppu in W.P.(c) 3497/05 and R.P. 956/05 in
W.P. (C) 3497/05 was refused to be inter-
fered with by the Apex Court which dis-
missed the SLPs preferred against the judg-
ment of this Court. After the decision of
the Supreme Court in P.M.A. Metropo-
litanls case rendered in a representative
action, no court can allow the very same
issues to be re-agitated. There has to be a
quietus in this matter. Even after the au-
thoritative pronouncement of the Apex
Court in P.M.A. Metropolitanis case, the
State of Kerala has been witnessing very
ugly scenes of violence and unrest on the
assumed belief (presumably spread by
certain vested interests) that the aforesaid
issues are still at large notwithstanding
the verdict by the highest Court of the
nation. Just as political issues should find
solution from the political leaders, religious
issues should primarily get settled at the
intervention of religious leaders. But,once
the issues have been dragged to the Court
whose jurisdiction under Sec. 9 C.P .C. is
all pervading, there ought to be a finality.
This is particularly so when the litigation
before the civil court which culminated in
P.M.A. Metropolitanis Case, was a repre-
sentative action.
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